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It is possible to analyze the legal problem - object of the decision under review - through an approach that takes into account the issue of freedom of speech, which includes the free exercise clause and the establishment clause about freedom of religious expression.

That is because wearing of the burqa or niqab in public is nothing more than the manifestation of ideas and religious thoughts. Thus, the prohibition of the use necessarily implies the restriction on the expression of thought and religious freedom. In this sense, legal pragmatism of Oliver Wendell Holmes Jr. can contribute to the debate on the democratic legitimacy of the decision taken by the European Court of Human Rights (case of SAS v. France, judgment delivered on 1 July 2014), especially in light of its view on freedom of expression and manifestation of thought.

Pragmatic legal thought finds its most characteristic expression in Oliver Holmes Jr. and his thought gave rise to the so-called "American legal realism". Holmes says that the law is nothing more than a set of prophecies about what the judges will do in each case. So it is up to the legal researcher to avoid abstractions and study the law made by judges, in an emphatic defense of the common law method.

This methodological skepticism about the statutory law leads to a mistrust of essentialist postures, clearly influencing his view on freedom of expression. The fundamental value of this principle exists precisely because the ideas should always go through the test of experience and should never be under the tutelage of any group or person.

Whilst maintaining that freedom of expression is not absolute, Holmes was a supporter of the idea that it can only be questioned in cases of grave danger, creating a whole libertarian constitutional doctrine on the subject in the US Supreme Court. Holmes argues that freedom of speech must be recognized even in relation to what causes most repulse in society. He also defended, in the Supreme Court of the United States and in his works, that only individuals could decide the ideas that would support or would reject, without state or centralized prior regulation.

Holmes argued in their judgments in Schenk v United States and Abrams vs. United States that the hateful ideas would disappear naturally. They would lose the strength in the "free market of ideas". But in speaking of "pragmatic balancing," Holmes also argues that we should examine the consequences of the decision and not just the literal expression of the constitutional text, analyzing the costs of damage to these fundamental rights when judging a legal case.

In this case, Holmes' ideas seem to put into question the decision of the European court. However, from a pragmatic point of view, it is necessary to examine whether the wearing of the burqa or niqab in public can cause the so-called "clear and imminent hazard" that serves as limit the freedom of speech and expression of thought. It is, therefore, a decision with fertile ground for pragmatic analysis.

