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The pragmatic maxim introduced by Peirce in his paper “How to Make our Ideas Clear” is a fruitful method to improve the legal analysis of  the decision of the European Court of Human Rights in its recent ruling upholding the French ban on the wearing in public of any piece of clothing designed to fully conceal the face (case of S.A.S. v. France, judgment delivered on 1 July 2014). The irritation of doubt that the problem under legal analysis brings about make possible the application of the pragmatic method of scientific investigation, based on abduction logic, on replacement of the method of tenacity, method of authority and the a priori method for the fixation of belief.  The legal justification of the decision taken by the European Court did not reveal the practice of reasoning, which occurs in the Context of Discovery (Inquiry). This legal decision was strategically justified by a deductive logic, which neutralize the values, disputes and prejudices that involves the European tradition of Human Rights and the Islamic culture, and so, blinded to a more open-mind reasoning.  The Court decided that the French Law of “burqa ban” does not violate the European Convention of Human Rights, because this Law ensures the conditions conductive to “living together” or “respect for the minimum requirements of life in society”, deductively inferred from the article 8 and 9 of the Convention. 

Taking into consideration the contribution of the pragmatic method of abduction to the Philosophy of Science developed by Peirce, the legal analysis of the case would start with a real doubt, but not a complete doubt in Cartesian terms. According to Peirce, we must begin with all the prejudices we actually have when we enter a study.  The form of the abductive reasoning was given by the following Peirce’s expression: “ The surprising fact, C, is observed; but if A were true, C would be a matter of course, Hence, there is reason to suspect that A is true”
Applying to Law, to find the explanation of a problematic legal fact, a hypothesis is conjectured, from where the conceivable consequences are inferred. The dissent opinion of the Judges Nussberger and Jaderblom in this case, expressing doubt about the French Law, represents an important legal mechanism to improve the legal debate and to explore the intrinsic fallibilism of legal reasoning from a pragmatic perspective.  The abduction reasoning as live logic of mind, which operates on the context of investigation (Inquiry) is open to criticize (fallibilism). It is driven by the desire to achieve a theory (hypothesis) to explain the surprising facts. 

Analyzing the legal decision,
the major Premise of the legal reasoning were the Articles 8 (Right to respect for private and family life)  and 9 (Freedom of thought, conscience and religion) of the European Convention of Human Rights. The Minor Premise involves the argument that the French prohibition of wearing face coverings in public spaces ensures the conditions of “living together” or “respect for the minimum requirements of life in society”, prescribed by Law in European Convention of Human Rights.  The Conclusion was that the French Law of “burqa ban” does not violate the European Convention of Human Rights.  The deduction model (major premise + minor premise = conclusion) used in legal reasoning leaves out the substantial part of judicial decision-making process, which is the context of discovery – ‘how’ the decision is taken. 

On the other hand, the abduction reasoning would have the following model (conclusion + major premise = minor premise). Then, in abduction, we reason from the effects to cause. Therefore, the conclusion comes first anticipating the consequences, as an insight process where judges’ personality and individual bias take place. Therefore, the minor premise that appears in the legal inference is born hypothetically and submitted to inquire. If we consider that anticipating the conclusion is the way the judge mind works, the minor premise appears as problematic, hypothetical and fallible. The legal pragmatic premise of O. W. Holmes Jr., according to which the judge cannot solve particular cases from a general principle, clarifies the bridge between the philosophical logic of pragmatism and its application to law. 

The abduction of Peirce is profoundly tied with the concept of the Logic of Consequences theorized by Dewey in his paper “Logical Method and Law”, on 1924. Dewey uses the concept of Logic of Consequences in opposition to what he named of Logic of Antecedents of legal reasoning, based on deduction. According to Dewey deduction inference does not serve to decide, but only to justify what has been previously decided by the judge. As the logic of fixed forms, deduction does not involve a method able to reach intelligent decisions in concrete situations, not even a method able to adjust legal disputes regarding rights protections and public interest issues. 

Peirce’s abduction in Science would have the same properties of Dewey's proposal to Law:  the idea under which the judicial decision-making process operates through the logic of investigation (abduction), where the judge decides based on the conceivable consequences of the legal decision, adopting a logic relative to consequences rather than to premises. It involves a predictable, probable and future-oriented way of thinking. In summary, one can observe that the European Court decided deductively, without considering Peirce's adviser, namely “consider what effects, which might conceivably have practical bearings, we conceive the object of our conception to have". 

