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This paper purports to analyse an aspect of the argumentative structure adopted by the European Court of Human Rights in its recent ruling upholding the French ban on the wearing in public of any piece of clothing designed to fully conceal the face (case of S.A.S. v. France, judgment delivered on 1 July 2014). Firstly it will point out the fact that the public debate over the ban imposed a heavy symbolic burden on the case; secondly, it will explain how the translation of the controversy into legal terms, under Articles 3, 8, 9, 10 and 11 of the European Convention on Human Rights, had the effect of increasing this burden, by placing in the centre of the arena the potential conflict between the European tradition of human rights and the Islamic culture and religion; thirdly, it will suggest that the argumentative strategy chosen by the Court in order to justify its decision was a somehow surprising one, and consisted substantially, on the one hand, in subtly dodging the more crucial claims (made by the French and the Belgian Governments and objected by the claimant and the third parties) that the wearing of the burqa or the niqab in public was contrary to the “legitimate aims” of public safety, gender equality and human dignity, and, on the other hand, in acknowledging the existence of the fundamental “right to live in a space of socialisation which makes living together easier”, as derived from the legitimate aim of the “protection of the rights and freedoms of others”.  Finally, it will raise a few questions that this case might inspire from the perspective of the theory of legal interpretation. The most significant of these questions is to analyse how, and to which extent, the Court argumentative choice had the effect of increasing or of limiting its power as interpreter of the European Convention on Human Rights. Two different analytical models will be used for that purpose, namely the so-called “analytical rhetoric” and Michel Troper’s theory of the “constraints of legal argumentation”. The general theoretical issue underlying this paper is the reflection on the costs, for legal interpreters, of the maintenance of what Pierre Bourdieu called the “rhetoric of autonomy, neutrality and universality”. In order to overcome interpretative conflicts, and to justify a given decision, legal interpreters often have the freedom to choose between different punctual arguments or different general argumentative structures. If these choices are to be understood strategically, then it is necessary to take into consideration not only their effects on the persuasiveness and  “objectivity” of the justification of the current case, but also their impact on the future activity of the Court or of the individual judge. At this point the subsequent speakers methodologically will analyse the current case connecting  the reflections suggested in this presentation to a proper pragmatist approach, through contrasts, analogies or complements, resorting to the thoughts of Charles Sanders Peirce, John Dewey and Oliver Wendell Holmes Jr., three of the most important representatives of the philosophical pragmatism and a pragmatic philosophy of law.

